
STATE OI' NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

R & H G a r a g e C o r p .

AFFIDAVIT OF MAILING

for Redetermination

of a Determinat ion

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by mai l  upon

R & H Garage Corp.,  the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

R&HGarageCorp .
c/o Heller & Heller
509 Madison Ave.
New York,  NY lOO22

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

14th day of November, 1980.

of  a Def ic iency or  a Revis ion

or a Refund of

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

r_n a

of the

herein

of the



STATE 0F I.IEI,/ YORK
STATE TAX COMMISSION

In the Matter of the Petition

of

R & H G a r a g e C o r p .

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax f,aw

fqr  the  Per iod  6 /1172 -  8 /g t /75 .

AFFIDAVIT OF UAII.ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within notice of Decision by nail upon

Hugh M. Heller the representative of the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Hugh M. Heller
Hel}er & He1ler
509 Madison Ave.
New York, lirY LoO22

and by depositing same enclosed in a poetpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said errapper is the last

Sworn to before me this

14th day of November, 1980.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 14, 1980

R & H G a r a g e C o r p .
c /o  He l l e r  &  He l l e r
509 Madison Ave.
New York, NY lOO22

Gentlemen:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have novt exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1138 & 1243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 montbs
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Hugh M. Hel ler
He l le r  &  He l le r

'  509 Madison Ave.
New York, NY L0022
Taxing Bureau' s Representative



,STATE.OT NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition

o f

R & H G A R A G E C O R P .

for Revision of a Deterninat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for the
Period June 1, 1972 through August 31,
1 9 7 5 .

DECISION

Peti t ioner,  R & H Garage Corp. ,  c/o Hel ler & Hel ler,  509 Madison Avenue,

New York, New York tAO22, f i led a pet i t ion for revision of a determinat ion or

for refund of sales and use Laxes under Articles 28 and 29 of the Tax law for
a

the period June 1, 1972 through August 31, 7975 (Fi le No. 16540).

A fornal hearing was held before Harvey B. Baum, Hearing Off icer,  at  the

off ices of the State Tax Conmission, Two World Trade Center,  New York, New

York ,  on  Ju ly  11 ,  L978 a t  2 :45  P.M.  Pet i t ioner  appeared by  He l le r  &  He1 ler ,

Esqs .  (Hugh M.  He l le r ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

Peter  Cro t ty ,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSIIES

I.  Whether the assignment or "sale" of a leasehold to a parking garage

is such a taxable event within the meaning of the Sales Tax Law, Articles 28

and 29, as to hold the purchaser-assignee l iable for al leged sales taxes due

f rom the  se l le r -ass ignor ,  pursuant  to  sec t ion  1141(c)  o f  the  Tax  Law.

II. Whether the Audit Division properly determined the amount of taxes

due.

FINDINCS OF FACT

1. The Audit  Divis ion issued a Not ice and Demand for Payment of Sales

and Use Taxes Due, dated February 2, 1976, against pet i t ioner,  R & I I  Garage



. - 2 - .

Corp . ,  as  purchaser ,  and loca ted  a t  340 East  64 th  S t . ,  New York ,  New York ,  fo r

the period of June 1, 7972 t l rrough August 31, 1975 inclusive. In conjunct ion

therewith, there had been filed with the Audit Division a form ST-274, entitled

Noti f icat ion of Sale, Transfer,  or Assignment in Bulk,  dated August 14, 1975,

indicat ing that on August 14, 1975 there had been a sale, t ransfer or assignment

of the subject garage, by assignment of leasehold thereto, f rom one G & G

Park ing  Sys tems,  Inc . ,  to  pe t i t ioner  here in ,  fo r  the  pr ice  o f  $451000.

2. Thereupon, the Audit  Divis ion issued a f ie ld audit  report ,  dated May 20,

L.976, and signed by a Mr. Yasnow, Examiner,  indicat ing that the Sel ler/Assignor 's

pr incipal was not locatable, and that access to current books and records had

been denied by the pet i t ioner herein. Said report  further indicated that a

Notice and Demand for Payment of Sales and Use Taxes Due had been issued

against pet i t ioner,  for taxes al legedly due for the 13 taxable quarters under

rev iew in  the  amount  o f  $291884.58 ,  p lus  pena l ty  and in te res t  o f  $701442.65 ,

for a total  assessment purportedly due of $401326.78. Apparent ly the said

not ice had upwardly revised the taxes al legedly due, with penalty and interest

from the f igures given in the aforesaid f ie ld audit  report ,  based on est imates

taken of taxes due in addit ion to the taxes already paid.

3. Pet i t ioner t imely f i led a pet i t ion seeking redeterminat ion, etc.  of

the sales tax al legedly due, contending that the assignment of a leasehold

(actual ly a sub-leasehold) and interest therein is not such a t tbulk salerr as

to render pet i t ioner l iable for taxes due within the meaning of sect ion 1141(c)

of the Tax Law, and further challenging the methodology used by the Division

in est imating sales taxes al legedly due from the sel ler-assignor 's business

receipts.  Issue was joined by respondent Audit  Divis ion's f i l ing of an answer,

which affirmatively alleged that the assignment of a leasehold constituted the

t tsa le ,  t rans fer  o r  ass ignment  in  bu lk - - -o f  h is  bus iness  assets" ,  w i th in  the
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meaning of sect ion 1141(c) of the Tax Law, so that appl icant is l iable for the

taxes al legedly due for fai lure to t imely give not ice of the assignment as

required by the statute.

4 .  Pet i t ioner 's  bus iness  is  tha t  o f  a  park ing  garage tha t ,  fo r  a  se t

fee, permits automobi les to park and occupy space therein for a period of

t ime. Conceivably,  other than the physical  structure of the garage i tsel f ,

there are lit.tle or no assets or inventory involved in the business and the

tax charged therein by the City has histor ical ly always been deemed or def ined

as a parking or garage tax, rather than as a sales or use tax.

CONCLUSIONS OF LAI{I

A. That  a leasehold is  a business asset  and the sale thereof  const i tu tes

a bulk sale wi th in the meaning and intent  of  sect ion 1141(c)  of  the Tax t raw.

B.  That  pet i t ioner  fa i led to g ive the State Tax Commission t imely not i f i -

cat ion of  the proposed sale and is  therefore l iab le for  taxes det .ermined to be

due f rom the sel ler-ass ignor .

C.  That  the pet i t ioner  fa i led to susta in the burden of  proof  requi red to

show that  the Audi t  Div is ion 's  detenninat ion of  taxes due was not  proper.

That  absent  books and records,  the Audi t  Div is ion determined the amount  of  tax

due f rom such infornat ion as was avai lable in  accordance wi th sect ion 1138(a)

of  the Tax Law.

D.  That  the pet i t ion of

Demand for Payment of Sales

sus ta ined .

DATED: Albany, New York

R & H Garage Corp.  is  denied and the Not ice and

and Use Taxes Due issued February 2,  1976 is

TAX COMMISSION

COMMISSIONER

ISSIONER

Nov 1 4 1980


